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QUESTION PRESENTED 


The question presented is whether, in addition to death 
benefits under the Workmen’s Compensation law, there 
exists an action for loss of consortium against an employer 
by reason of the death of an employee despite the exclusive 
liability provision of the District of Columbia Workmen’s 
Compensation Act. 
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COUNTER-STATEMENT OF THE CASE 

The plaintiff widow (appellant) filed a complaint against 
the defendant employer (appellee) asserting an alleged 
common law claim for loss of consortium by reason of the 
instantaneous death, in the course of his employment, of 
her husband (J.A. 1-2). The widow is receiving payments 
by virtue of an award under the Workmen’s Compensa- 
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tion Act (J.A. 3). Following plaintiff’s opening state¬ 
ment, a motion for a directed verdict w T as made upon the 
ground that the Workmen’s Compensation Act provided 
the exclusive remedy in the case (J.A. 5). 

The motion was granted and an opinion was rendered sup¬ 
porting the directed verdict both on the ground urged by 
counsel and upon the grounds that at common law no 
right of action could be maintained for a death and that 
under the applicable wrongful death statute only pecuniary 
losses to the next of kin were recoverable (J.A. 11-12). 
The opinion of Judge Holtzoff is reported at 117 F. Supp. 
830 (D.D.C. 1954). The same ruling had been made pre¬ 
viously by Judges Pine and Youngdahl, respectively, in 
O’Neil v. Shelton Bros. Trucking Co., 116 F. Supp. 654 
(D.D.C. 1953), and Ciarrocchi v. James Kane Co., 116 F. 
Supp. S48 (D.D.C. 1953). 

STATUTES INVOLVED 

Relevant statutes involved herein are: 

(1) The District of Columbia Workmen’s Compensation 
Act of May 17, 1928, 45 Stat. 600, D. C. Code tit. 36, Sec¬ 
tion 501 (1951); 

(2) The Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act of Mar. 4, 1927, 44 Stat. 1424, 33 U.S.C.A., 
Section 901 et seq.; 

(3) The District of Columbia Wrongful Death Act of 
Mar. 3,1901, 31 Stat. 1394, D. C. Code tit. 16, Section 1201 
et seq. (1951). 

Pertinent portions of the foregoing statutes provide as 
follows: 

(1) District of Columbia Workmen’s Compensation Act, 
45 Stat. 600 (1928), D. C. Code tit. 36, Section 501 (1951): 

“The provisions of title 33, chapter 18, of the Code of 
Laws of the United States, . . . shall apply in respect 
to the injury or death of an employee of an employer 
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carrying on any employment in the District of Co¬ 
lumbia, . . 

(2) Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act, 44 Stat. 1424 (1927), 33 U.S.C.A., Section 904: 

“(a) Every employer shall be liable for and shall 
secure the payment to his employees of the compensa¬ 
tion payable under sections 907, 908, and 909 of this 
chapter.” 

Section 905: 

“The liability of an employer prescribed in section 
904 of this chapter shall be exclusive and in place of 
all other liability of such employer to the employee, 
his legal representative, husband or wife, parents, 
dependents, next of kin, and anyone otherwise en¬ 
titled to recover damages from such employer at law 
or in admiralty on account of such injury or death, 

i > 


(3) District of Columbia Wrongful Death Act of Mar. 
3, 1901, 31 Stat. 1394, D. C. Code tit. 16, Section 1201 
(1951): 

“Whenever by an injury done . . . the death of a 
person shall be caused by the wrongful act, neglect or 
default, of any person . . ., and the act, ... is such as 
would, if death had not ensued, have entitled the 
party injured, ... to maintain an action and recover 
damages, the person who . . . would have been liable if 
death had not ensued shall be liable to an action for 
damages for such death, . . . ; and such damages 
shall "be assessed with reference to the injury re¬ 
sulting from such act, . . . causing such death, to 
the spouse and next of kin of such deceased person 
>> 

SUMMARY OF ARGUMENT 

The United States Supreme Court has said that “noth¬ 
ing is better settled” than that at common law a civil 
action could not be maintained by reason of a human 
being’s death. All relaxations of this principle have come 
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by statute. The wrongful death statute in the District of 
Columbia permits recovery only for the pecuniary losses 
of the designated beneficiaries. The applicable workmen’s 
compensation statute provides for death benefits payable 
to a deceased employee’s family, and this liability, which 
arises irrespective of fault, is expressly made the “ex¬ 
clusive” liability of the employer “on account of” the 
employee’s death. 

The present claim for loss of consortium by the plaintiff 
widow, who is receiving the workmen’s compensation 
death benefits, simply ignores the exclusive liability pro¬ 
vision of the District of Columbia Compensation Act. The 
only other statute conceivably relevant is the District of 
Columbia Wrongful Death Act under which only pecuniary 
loss would be recoverable. However, even if applicable, 
the Wrongful Death Act would permit suit for the spouse 
and next of kin only in circumstances where the injured 
party could have himself maintained an action had death 
not ensued. Here, the plaintiff’s husband could not have 
maintained an action against his employer because of 
workmen’s compensation coverage. Therefore, neither 
can the plaintiff. 

Plaintiff’s admitted reliance is upon this court’s deci¬ 
sion in Eitaffer v. Argoivne Co., 87 U.S. App. D.C. 57, 
183 F. 2d 811 (1950). That case held: (1) that a wife had 
a common law cause of action against the employer of 
her injured husband for damage to her independent loss of 
consortium, and that (2) the Workmen’s Compensation 
“exclusive” liability provision did not bar the action be¬ 
cause, by analogy to cases holding that an injured man’s 
employer might be brought in as a third-party defendant 
upon a claim for the independent right of contribution, 
the Congress did not intend to cut off independent rights. 

The Eitaffer case may be treated in three ways: (1) It 
may be distinguished as inapplicable since by its own 
terms it deals with injury rather than with death; (2) It 
may be reconciled on the ground that its purpose was to 
equalize a wife’s consortium rights with those of a hus- 
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band’s, neither of which existed at common law in the 
case of an instantaneous death; or (3) The second part 
of its holding*, dealing with exclusiveness, may be reexam¬ 
ined and overruled since the analogous cases cited in sup¬ 
port are not now the law even in the circuits where de¬ 
cided, the United States Supreme Court has ruled con¬ 
trary to the cases cited as analogous and the several 
courts passing on this phase of Hitaffer have reached the 
opposite conclusion as to the effect of the exclusiveness 
clause. 

Plaintiff’s claim amounts to a request for judicial dis¬ 
regard of the District of Columbia Workmen’s Compensa¬ 
tion Act and for judicial amendment of the benefits ob¬ 
tainable under the District of Columbia Wrongful Death 
Act. If plaintiff’s arguments about seventeenth century 
public policy have any merit at all, the proper forum for 
their presentation is in legislative halls rather than in 
the courts. 


ARGUMENT 

I. Plaintiff's Claim for Loss of Consortium Is "on Account of" 
Her Husband's Death and Not Maintainable in the Absence 
of Statute 

Since plaintiff’s claim for damage to her right of con¬ 
sortium results from the alleged negligently caused death 
of her husband (Complaint, paragraph 7, J.A. 2), her 
claim is on account of such death. But, as the United 
States Supreme Court said, in Michigan Central R.R. v. 
Vreeland, 227 U.S. 59, 67 (1913): 

“Nothing is better settled that that at common law 
the right of action for injury to the person is ex¬ 
tinguished by the death of the party injured.” 

And where a death was instantaneous no separate claim 
for damages survived the death, independent of statute. 
Thus, this Court said, in United States Electric Lighting 
Co. v. Svllivan, 22 App. D.C. 115,130 (1903): 
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“At common law, the right of a parent to recover for 
loss of the services of his minor child, like that of 
the husband for the services of the wife, is limited 
to the time that may have elapsed, if any, between the 
time of the injury giving rise to the action, and the 
resulting death. The right to the services, in either 
case, terminates with death, and the estimate of dam¬ 
ages ceases therewith.” 

But under the District of Columbia Wrongful Death 
Act, even the independent action for the benefit of de¬ 
pendents can only be maintained if the death was such that 
“if death had not ensued,” the injured party could have 
maintained an action to recover damages. D.C. Code, 
tit. 16, Section 1201 (1951). Plaintiff’s husband, being 
an injured employee, could not have recovered from his 
employer had death not ensued because the statutory 
workmen’s compensation liability is exclusive as to the 
employer. Keffer v. Capital Transit Co., 87 U.S. App. 
D.C. 13, 183 F. 2d SOS (1950); Mellen v. H. B. Hirsch & 
Sons, 82 U.S. App. D.C. 1, 159 F. 2d 461 (1947). It there¬ 
fore follows that the wife is in no better position and 
her claim for loss of consortium is barred. 0 } Neil v. Shel¬ 
ton Bros. Trucking Co., 116 F. Supp. 654 (D.D.C. 1953). 

II. Plaintiff's Consortium Loss Claim Is Barred Because 
Non-Pecuniary in Nature 

It is settled that under the District of Columbia Wrong¬ 
ful Death Act there can be no recovery for non-pecuniary 
losses. See Smith v. Cissel, 22 App. D.C. 318, 319 (1903); 
Tate v. Nelson, 71 F. Supp. 465, 468 (D.D.C. 1947). Ac¬ 
cordingly, a spouse’s claim for loss of consortium by 
reason of an instantaneous death is legally untenable. 
Ciarrocchi v. James Kane Co., 116 F. Supp. 848 (D.D.C. 
1953). 

III. The Hilaffer v. Argonne Co. Decision Need Not and Should 
Not be Extended to the Different Facts of This Case 

Hitaffer v. Argonne Co., 87 U.S. App. D.C. 57, 183 F. 
2d 811 (1950), involved an injury situation and thus differs 
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from this claim which arises out of a death. It was upon 
this ground distinguished by the three lower courts which 
have considered plaintiff’s contention. Brown v. Curtin 
& Johnson, (J.A. 11), 117 F. Supp. 830, 831 (D.D.C. 1954); 
O’Neil v. Shelton Bros. Trucking Co., 116 F. Supp. 654, 
656 (D.D.C. 1953); Ciarrocchi v. James Kane Co., 116 F. 
Supp. 848, 851 (D.D.C. 1953). This is a logical distinction 
because Hitaffer extended a common law right to the 
wife which a husband had enjoyed in case of the spouse’s 
injury, but in the death case at bar, not even the husband 
could recover at common law on any consortium claim for 
an instantly killed wife. Thus, the “equal treatment” 
reasoning advanced in Hitaffer has no application to the 
instant case. 

Moreover, if it were necessary to pass on the question 
in this case, the Court might well consider whether Hit¬ 
affer was erroneously decided insofar as it failed to give 
effect to the exclusive liability provision of the compensa¬ 
tion law. Thus, Judge Clark’s brief discussion of this 
aspect of that decision frankly stated, at 87 U.S. App. 
D.C. 57, 65, 183 F. 2d 811, 819 (1950): 

“We would be less than candid if we did not admit 
that the plain and literal language of this section of 
the Act has such broad implications that it could be 
conceived to vitiate any right of action -flowing from 
the compensable injury; but it is our considered opin¬ 
ion that such a broad interpretation was not and could 
not have been intended when the result would be such 
as to lead to the absurd and illogical consequence indi¬ 
cated in this case.” 

The opinion then supports its conclusion by reasoning 
from the analogy that a third party’s independent right of 
contribution from an employer was not cut off by the ex¬ 
clusion clause and cited for that proposition The Tampico, 
45 F. Supp. 174 (W.D. N.Y. 1942) and Rich v. United 
States, 177 F. 2d 688 (2d Cir. 1949). 

The analogy used to support this aspect of Hitaffer was 
apt. Therefore, the fact that the two cases cited do not rep- 
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resent the present law which precludes bringing in the em¬ 
ployer for contribution (as distinguished from a contract 
for indemnity) points to the error in the non-exclusive 
holding of Hitaffer. That the employer cannot be thus 
brought in for contribution is now clear. Talbot, Inc. v. 
Hawn, 346 U.S. 406 (1953); Halcyon Lines v. Haenn Ship 
Corp ., 342 U.S. 2S2 (1952); Lo Bue v. United States, 188 
F. 2d 800 (2d Cir. 1951); American Mutual Liability Ins . 
Co. v. Matthews, 1S2 F. 2d 322 (2d Cir. 1950) (13 days be¬ 
fore the Hitaffer decision); Baird v. John McShain, Inc., 
108 F. Supp. 553 (D.D.C. 1952); Coates v. Potomac Elec¬ 
tric Poiver Co., 95 F. Supp. 779 (D.D.C. 1951); Liberty 
Mut. Ins. Co. v. Vallendingham, 94 F. Supp. 17 (D.D.C. 
1950); Standard Wholesale Phos. & A. Whs. v. Bukert 
Term. Corp., 193 Md. 20, 65 A. 2d 304 (1949). The sole 
analogy, therefore, relied upon in the Hitaffer opinion now 
points to the opposite result. 

Moreover, it is an established principle that in con¬ 
struing the effect of the District of Columbia Compensa¬ 
tion Act, the decisions under the New York statute, model 
for the District of Columbia Act, are of prime importance. 
Thus, it was said in Webster v. Clodfelter, 76 U.S. App. 
D.C. 171, 173, 130 F. 2d 434, 436 (1942): 

“These New York authorities are particularly im¬ 
portant in that the statute here under consideration 
admittedly had its origin in that jurisdiction.” 

And in Hartford Accident & Indemnity Co. v. Hoage, 66 
App. D.C. 154, 156, 85 F. 2d 411, 413 (1936): 

“It is familiar law that whenever Congress, in legis¬ 
lating for the District of Columbia, has borrowed from 
the statutes of a state provisions which have received 
in that state a known and settled construction before 
their enactment by Congress, that construction will 
be deemed to have been adopted by Congress together 
with the text which it expounded, and the provisions 
will be construed as they were understood at the time in 
the State.” 
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There was handed down in New York a year prior to 
passage of the District of Columbia Act a clear holding 
that the exclusive liability provision of the New York 
statute, identical in pertinent terminology to the exclusive 
liability provisions incorporated by reference in the Act 
applicable here, was a bar to a spouse’s action for damages 
for loss of consortium. Swan, v. Woolworth, 129 N.Y. Misc. 
500, 222 N.Y. Supp. Ill (1927). The Swan decision was not 
cited in the briefs filed in the Hitaffer case. Other cases 
outside New York to the same effect are Holder v. Elms 
Hotel Co., 338 Mo. 857, 92 S.W. 2d 620 (1936); McVey v. 
Chesapeake Potomac Tel. Co., 103 W. Va. 519, 138 S.E. 
97 (1927). Accordingly, Hitaffer was erroneously decided 
because the Court was not provided with the New York 
citation which, under the Court’s canon of construction, 
would have reversed the decision reached. 

Finally, consideration should be given to the fact that 
all courts and most commentators have disapproved that 
portion of Hitaffer which failed to give effect to the ex¬ 
clusive liability provision. Thus, in construing similar 
statutory language, the courts have unanimously refused 
to follow this portion of the Hitaffer case. Josewski v. 
Midland Constructors, Inc., 117 F. Supp. 681 (D.S.D. 
1953); Ash v. S.S. Mullen, Inc., 43 Wash. 2d 345, 261 P. 2d 
118 (1953); Danek v. Hommer, 9 N.J. 56, 87 A. 2d 5 
(1952); Guse v. A. 0. Smith Corp., 260 Wis. 403, 51 N.W. 
2d 24 (1952); Bevis v. Armco Steel Corp., 156 Ohio St. 295, 
102 N.E. 2d 444 (1951). 

The Hitaffer construction of the exclusion clause was 
expressly rejected by a recent case construing almost 
identical language contained in the Federal Employee’s 
Compensation Act [5 U.S.C.A. Section 757 (b)], the Tenth 
Circuit saying in Underwood v. United States, 207 F. 2d 
862, 864 (10th Cir. 1953): 

“With deference to the cogent reasoning of that 
great Court, we must agree with our trial court that 
the language of the Act is too clear for doubt. While 
there are no other federal cases directly construing 
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the application to a remediless claimant under the 
Tort Claims Act, comparable provisions of state work¬ 
men compensation acts have been uniformly con¬ 
strued to specifically bar an independent common law 
suit for loss of consortium . . . 

“Viewed in the light of the declared purposes of 
section 757 (b) and in the context of antecedent judi¬ 
cial construction of comparable provisions of state 
acts, it becomes unequivocally plain, we think, that 
Congress intended the liability of the United States 
with respect to injury or death of an employee to be 
exclusive and in place of all other liability of the 
United States, not only to the employee, his legal 
representative, spouse, dependent, and next of kin, 
but ‘anyone otherwise entitled to recover damages 
from the United States ... on account of such in¬ 
jury or death . . . under any Federal tort liability 
statute.’ ” 

A similarly negative reaction to the exclusive liability 
aspect of Hitaffer came from commentators. 2 Larson, 
Workmen’s Compensation Law (1952 ed.) Section 66.20; 
note, 56 Cornell L.Q. 148 (1950). In view of the facts that 
its apt analogy to contribution claims has been re¬ 
versed, that it was not cited to the New York case which 
should have been very persuasive and the unanimity of 
judicial and other authoritative disapproval of the non¬ 
exclusive aspect of the Hitaffer holding, it is respectfully 
submitted that the Court should now either limit it to 
injury cases or frankly overrule it as being erroneous. 

CONCLUSION 

Plaintiff’s appeal presents arguments where, as the 
Court said in Keffer v. Capital Transit Company, 87 U.S. 
App. D.C. 13, 15, 183 F. 2d 808, 810 (1950): 

“. . . if there is any relief for appellant, it lies with 
Congress and not with the Courts.” 

Congress has manifested its intent by specifying that the 
excluded actions include those by “the employee, his legal 
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representative, husband or wife, parents, dependents, next 
of kin, and anyone otherwise entitled to recover damages 
from such employer at law or in admiralty on account of 
such injury or death.’’ This type of clause is said to be 
the broadest of all “exclusive liability” clauses. 2 Larson, 
Workmen's Compensation Law (1952 ed.) Section 66.10. 
That 'Congress is hardly likely to have intended multipli¬ 
city of actions through (1) workmen’s compensation pay¬ 
ments, (2) wrongful death actions, and (3) common law 
actions seems manifest. As Judge Youngdahl said in 
Ciarrocchi v. James Kane Co., 116 F. Supp. 848, 851 
(D.D.C. 1953): 

“Such a multiplicity of actions -was never intended 
and should not he encouraged.” (citing Webster v. 
Clodfelter, 1942, 76 U.S. App. D.C. 171, 174, 130 F. 
2d 434, 437). 

Plaintiff is receiving the death benefits intended by Con¬ 
gress. This Court should not extend the Hitaffer doctrine 
beyond its facts in view of the doubtful correctness of its 
non-exclusiveness holding. As the Court below said, (J.A. 
12), 117 F. Supp. 830, 831 (D.D.C. 1954): 

“.. . the liability of an employer who is insured under 
the Workmen’s Compensation Act, is limited to the 
amount of damages prescribed. The liability of the 
employer under the Act is exclusive. The very pur¬ 
pose of the Workmen’s Compensation Act is to substi¬ 
tute fixed payments for personal injuries sustained or 
death caused in the course of employment, for the 
common law cause of action for damages. 

“On the one hand, the employee is assured compen¬ 
sation irrespective of the employer’s fault. On the 
other hand, the employer is liberated from an indefi¬ 
nite liability if he carries insurance to compensate the 
injured employee or his dependents for personal in¬ 
jury or death. To extend the doctrine of the Hitaffer 
case to death cases, especially those involving death 
sustained by an employee in the course of his employ¬ 
ment, and permit suit to be brought for loss of con¬ 
sortium against an employer, would tend to nullify 
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the spirit and the purpose of the Workmen’s Compen¬ 
sation Act.” 


In view of these and the other considerations advanced 
herein, the trial court’s direction of a verdict should be 
affirmed. 

Respectfully submitted, 

Frank F. Roberson 
Paxil R. Connolly, Jr. 
Attorneys for Appellee , 

810 Colorado Building, 
Washington 5, D. C. 

Hogan & Habtson 
Of Counsel . 










